EXHIBIT 1

ORDINANCE NO. 2013 - 
AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE CITY OF HALLANDALE BEACH, FLORIDA, AMENDING CHAPTER 28, TRAFFIC, MOTOR VEHICLES AND BOATS; ARTICLE  VI, IMPOUNDMENT; SECTION 201, AUTHORIZED; CONTROLLED SUBSTANCES; PROSTITUTION; SECTION 202, HEARINGS; ADMINISTRATIVE PENALTY;  PROVIDING FOR CONFLICT; PROVIDING FOR CODIFICATION; PROVIDING FOR SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, Section 28-201 and Section 28-202 of the Hallandale Beach Code of Ordinance sets forth the authorization and hearing standards for the seizure and impoundment of vehicles involved in the furtherance of control substances or prostitution; and


WHEREAS, the City temporarily discontinued the enforcement of Section 28-201 until the resolution of litigation involving the City of Hollywood’s similar vehicle impoundment ordinance; and

WHEREAS, the Fourth District Court of Appeal ruled that the City of Hollywood’s ordinance lacked the necessary due process and utilized an improper burden of proof standard; and 

WHEREAS, the Court also indicated that an ordinance which does contain the proper burden of proof and due process standard is constitutional; and


WHEREAS, the City Administration wishes to reinstate the City’s impoundment ordinance and recommends that the Mayor and the City Commission adopts the proposed amendments to the ordinance to conform to the Courts ruling; and

WHEREAS, the Mayor and the City Commission have determined that it is in the best interest of the residents of the City of Hallandale Beach to amend Chapter 28 Section 28-201 and Section 28-202 so that the impoundment of vehicles described in Article VI can resume.
NOW, THEREFORE BE IT ORDAINED BY THE CITY COMMISSION OF HALLANDALE BEACH, FLORIDA:


SECTION 1.
Chapter 2, Traffic, Motor Vehicles and Boats; of Article VI, Impoundment; Section 201, Authorized; controlled substances; prostitution; is amended to read as follows:

************************

 (b)
Upon seizing the motor vehicle, the police officer shall:

(1) Provide for the towing of the vehicle by the city's authorized towing agent; 
and
(2) Notify in writing the persons determined to be the owners of the vehicle, any lien holder, leasing entity, and any person who is found to be in control of the vehicle at the time of the seizure, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, of the fact of the seizure and impoundment of the vehicle, as well as the right to request a preliminary hearing; which request for preliminary hearing must be made in writing by delivery or by certified mail, return receipt requested, to the police department within five days after receipt of the notice of seizure, Saturdays, Sundays and legal holidays excluded, and which notice shall also advise of the right to pay a $500.00 administrative civil penalty plus towing and storage costs, in lieu of requesting the preliminary hearing. 
(c)
The notices by the police department to be given pursuant to this section shall be provided by certified mail, return receipt requested, within five days from or by hand delivery at the time of the seizure and impoundment of the vehicle to the person in control of the vehicle, the owner of the vehicle, any lien holder, leasing entity, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property,  excluding Saturdays, Sundays and legal holidays. 

************************

SECTION 2.
Chapter 2, Traffic, Motor Vehicles and Boats; of Article VI, Impoundment; Section 202, Hearings; administrative penalty; is amended to read as follows:

(a) If the owner of a motor vehicle, or his agent or authorized representative, the person in control of the vehicle, any lien holder, or leasing entity, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, has made a written request for a preliminary hearing: 
(1)
The city shall set such hearings within five days of receipt of the written request, excluding Saturdays, Sundays and legal holidays, before a special master or alternate special master of the city. At the hearing, the city shall have the burden to show that there is probable cause to believe that the motor vehicle is subject to impoundment and continued seizure under section 28-201. The formal rules of evidence shall not apply at this hearing, and hearsay and circumstantial evidence shall be admissible. 
(2)
If after the hearing the special master determines that there is probable cause to believe that the motor vehicle is subject to impoundment and continued seizure, he shall order the continued impoundment of the vehicle unless the owner, the person in control of the vehicle, any lien holder, or leasing entity, or his agent or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, or authorized representative pays the city an administrative civil penalty of $500.00 plus the towing and storage cost, or posts with the police department a cash bond in the amount of $500.00, plus the accumulated costs of towing and storing the vehicle. If after the hearing there is a finding of no probable cause, the vehicle shall be released forthwith to the owner or his agent or authorized representative without the imposition of penalties or fees. 
(b) The record owner, the person in control of the vehicle, any lien holder, or leasing entity, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, will also be notified of the right to pay a $500.00 administrative civil penalty plus accumulated towing and storage charges in lieu of the final hearing and the final hearing shall be scheduled and held no later than 30 days after a request. If the owner, the person in control of the vehicle, any lien holder, or leasing entity, or agent appears, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, the city shall have the burden to show by a preponderance of the evidence clear and convincing evidence that the vehicle was used as set forth in subsection 28-201(a). If after the hearing a finding is made that the vehicle is subject to impoundment and seizure pursuant to subsection 28-201(a), the special master shall enter an order finding the owner of record of the vehicle civilly liable to the city for an administrative penalty of $500.00 plus towing and storage costs. If after the hearing a finding is made that the city did not meet its burden of proof as set forth in this subsection, or that one of the exceptions of subsection 28-201(d) applies, the vehicle shall be released to the owner along with any cash bond posted. 
(c) If after the hearing a finding is made that the owner of a vehicle, the person in control of the vehicle, any lien holder, or leasing entity, or to any and all persons that the city knows, or with reasonable investigation should know to have a legal interest in the subject property, establishes by a preponderance of the evidence that they neither knew, nor should have known after a reasonable inquiry, that such vehicle was being used or was likely to be used in violation of subsection 28-201(a), and that a bona fide interest in the vehicle had been perfected in the manner prescribed by law prior to such seizure, the vehicle shall be released, along with any cash bond posted. Co-owners shall be afforded the opportunity to establish by a preponderance of the evidence that such co-owner neither knew, nor had reason to know, after reasonable inquiry, that such property was used or was likely to be used in violation of subsection 28-201(a). 


SECTION 3. Conflict.  All ordinances or portions of the Code of Ordinances of the City of Hallandale Beach in conflict with the provisions of this ordinance shall be repealed to the extent of such conflict.
SECTION 4. Codification. It is the intention of the Mayor and City Commission that the provisions of this ordinance be incorporated into the Code of Ordinances; to effect such intention the words “ordinance” or “section” may be changed to other appropriate words.
SECTION 5. Severability.   Should any provision of this ordinance be declared by a court of competent jurisdiction to be invalid, the same shall not affect the validity of the ordinance as a whole, or any part thereof, other than the part declared to be invalid.


SECTION 6. This Ordinance shall take effect immediately upon adoption.


PASSED AND ADOPTED on 1st reading on _________________, 2013.


PASSED AND ADOPTED on 2nd reading on__________________, 2013.
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MAYOR
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