
ORDINANCE NO. 2010 – 

An Ordinance of the City Of Hallandale Beach, Florida, Amending the City of Hallandale Beach Code of Ordinances, “The Zoning and  Land Development Code” to Prohibit On-Site Dispensing of Controlled Substances By Pain Management Clinics, to the Extent Permitted by Law; Providing for Amortization of Existing Pain Management Clinics Which Provide On-Site Dispensing of Controlled Substances; Providing Definitions; Providing for a Zoning Relief Procedure; Providing for Repeal of Moratorium; Providing for Conflicts; Providing for Severability;  Further, Providing for an Effective Date.
WHEREAS,
pursuant to Article VII, Section 2 of the Florida Constitution and Chapter 166 of the Florida Statutes, the City of Hallandale Beach is authorized and required to protect the public health, safety and welfare of its citizens and has the power and authority to enact regulations for valid governmental purposes that are not inconsistent with general or special law; and 

WHEREAS,
the public health, safety and welfare is a legitimate public purpose recognized by the courts of Florida; and

WHEREAS, at the Florida Board of Medicine (the Board) Meeting in December, 2008 at Tampa, Florida, the Board cited the “rapid proliferation of pain clinics that may be contributing to increased abuse of controlled substances,” and concluded “there may be a need to develop rules and regulations for these clinics to provide oversight related to evaluation and follow up of these difficult patients and help physicians identify persons not seeking care but just pill shopping for narcotics;” and

WHEREAS,
the City and surrounding areas of Broward County have experienced an influx of “pain management clinics;” and

WHEREAS,
the Miami Herald, Sun Sentinel and other news media, such as the Lexington Herald Leader, have published numerous newspaper stories in the recent past describing a “pipeline” of trafficking drugs from South Florida pain management clinics to users in other states, such as Kentucky, West Virginia, and Ohio; and  

WHEREAS,
the City Commission has recently been made aware by law enforcement and news reports that a pattern of illegal drug use and distribution has been associated with pain management clinics in neighboring municipalities and within Hallandale Beach; and

WHEREAS,
on January 6, 2010, by Ordinance 2010-01, the City Commission adopted a six-month moratorium on the issuance of Business Tax Receipts for the operations of “Pain Clinics” and “Pain Management Centers”; and


WHEREAS,
it is the intent of this Ordinance not to interfere with the legitimate medical prescription and use of controlled substances, but rather to prohibit the dispensing of controlled substances on-site at pain management clinics, to the extent permitted by law; and

WHEREAS,
the City Commission finds it in the best interest of the citizens of Hallandale Beach to mitigate the negative secondary effects of these businesses by adopting appropriate regulations relating thereto; and

WHEREAS,
the City Commission deems it in the best interests of the City to enact an ordinance regulating such businesses.
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY OF HALLANDALE BEACH, FLORIDA THAT:

SECTION 1.
That Article I “General Provisions” of Chapter 32 “Zoning and Land Development Code” of the City of Hallandale Beach Code of Ordinances is amended to read as follows:

Sec. 32-8.  Definitions.

The following words, terms and phrases mean:

Clinic, medical, means a facility, which provides only for outpatient treatment and has no overnight accommodations, wherein professional services concerning personal health of humans are administered by medical doctors, chiropractors, osteopaths, optometrists, dentists or any other health care practitioner. 
Drug store shall mean a retail pharmacy, with or without a drive lane, unless otherwise specified in this Code, that offers goods for retail sale and conducts on-site dispensing of prescription drugs prescribed by a health care practitioner, nonprescription drugs or both.  
Health care practitioner shall mean a physician who is currently licensed by either the Florida Board of Medicine or Board of Osteopathic Medicine and his or her staff. 

Office, medical shall mean a medical clinic.  

Pain management clinic shall mean a type of medical clinic or medical office which is not affiliated with any hospital, hospice or other facility for treatment of substance abuse or of the terminally ill, and provides services by a health care practitioner, which, individually or collectively, are intended to reduce or manage pain through prescription of or dispensing of controlled substances identified in Schedule II, III, or IV in Sections 893.03, 893.035 or 893.0355, Florida Statutes.  

Pharmacy, retail shall mean a retail establishment primarily offering goods for retail sale and on-site dispensing of prescription drugs prescribed by a health care practitioner, nonprescription drugs or both.   A retail pharmacy may also offer accessory services such as photo processing, eyeglass care, etc. 

SECTION 2.  Article IV, in Chapter 32, entitled “Development Standards,” is amended to create Division 24, entitled “On-Site Dispensing of Controlled Substances,” to read as follows:

Division 24. 
On-Site Dispensing of Controlled Substances.

Sec. 32-781.  
Controlled Substances Dispensed On-Site. 


(a)  Applicability.   Pain management clinics, as defined in Section 32-8 “Definitions”, shall be subject to the following supplemental regulations:

(1) On-site dispensing of controlled substances that are identified in Schedule II, III, or IV in Sections 893.03, 893.035 or 893.0355, Florida Statutes, unless otherwise expressly permitted by federal or state law, is prohibited. The following is specifically exempt from this prohibition:

(i)   A health care practitioner’s epidural injection of a controlled substance in an amount adequate to treat the patient during that particular treatment session.

(2) Nonconforming pain management clinics. Pain management clinics, in existence prior to the effective date of this Ordinance, but now in violation of subsection (1) of this section, shall be required to terminate the on-site dispensing of controlled substances and be brought into full compliance with this section within eighteen (18) months of the date of adoption of this Ordinance. 

 Sec. 32-782. Supplemental Regulations for Pain Management Clinics. 

(a)Pain management clinics, as defined in Section 32-8, shall, at the time of annual payment of the business license tax, provide a statement as to the existence and status of any pending or completed disciplinary actions by The Department of Health or any Board authorized pursuant to Section 456.072, Florida Statutes, concerning the clinic or any persons employed by the clinic and provide a copy of any registration required by the Department of Health pursuant to 458.309(4) and 459.005(3).
(b)Parking. Any parking demand created by a pain management clinic shall not exceed the supply of parking spaces legally available within the shared guest or visitor parking areas allocated on the site as required by Section 32-455.  An applicant may be required to demonstrate that on-site traffic flow and parking will be sufficient to accommodate parking demands generated by the  pain management clinic based on a current traffic and parking study prepared by a certified professional, if requested by the City.  

Sec. 32-786.  Information to be filed monthly with the city.

a)Each month during the term of a license, each licensee shall supply the city with the following information, such information to be provided on the form and in the manner prescribed by the city:

(1) A statement of the names of all employees of the licensee.

(2) A statement as to whether any arrests have occurred upon the licensed premises and if so, the dates of such arrests, the persons arrested and the offense with which each of those persons was charged.

(3) Any material change in any of the information required pursuant to the original application for the license.

            (4) The violation of any of the terms and conditions of this division or the violation of any ordinance of the city or county, or the violation of any of the laws of the State or the United States as they pertain to the conduct of the licensed business shall be cause for revocation of the license pursuant to Section 18-40 of the City’s Code of ordinances by clear and convincing evidence.

SECTION 3.  Article VIII, in Chapter 32 entitled “Rezoning, Conditional Uses and Variances” is amended to read as follows:
Article VIII. Rezoning, Conditional Uses, Variances and Appeals.
Section 32-969.  Zoning Relief Procedures. 

a)In order to address possible unintended violations of federal and state laws, subsequent to implementation of this Chapter in advance of costly litigation, zoning relief may be granted pursuant to this section.


(1) Application.  A person or entity shall request relief under this Section prior to filing a lawsuit, by completing a Zoning Relief Request form, which is available from the City's Development Services Department. The form shall contain such questions and requests for information as are necessary for evaluating the relief requested. Nevertheless, it is incumbent upon the applicant to supplement the form by identifying specific provisions of federal and/or state law permitting the applicant to operate despite this chapter.


(2) Hearing and notice. Subject to Subsection (4), the public hearing shall be held no later than ninety (90) days from the time that the application is complete, unless extensions are mutually agreed upon. A notice of hearing advising the public of the location, date and time of the public hearing on the request for zoning relief shall be provided by mail to property owners within 300 feet, if the request for relief is site specific, in accordance with the courtesy notice requirements of Section 32-1004(c) of the Code. 


(3) Hearing and determination.  The City Commission shall have the authority to consider and act on requests for zoning relief submitted to the Development Services Department.  During the public hearing, the City Commission shall solicit comment and information from the public and shall decide whether to grant the requested relief, and the minutes recording the decision shall specifically be prepared for this hearing, no later than thirty (30) days after the conclusion of the public hearing. The determination may: (a) grant the relief requested, (b) grant a portion of the request and deny a portion of the request, or impose conditions upon the grant of the request, or (c) deny the request.  The minutes shall be sent to the applicant by certified mail, return receipt requested once approved or denied by the City Commission. 


(4) Additional information.  Prior to the public hearing, the City may request additional information from the applicant, specifying in sufficient detail what information is required.  In the event a request for additional information is made by the City, the ninety (90) day period to schedule a hearing may be extended for another thirty (30) days to include the time necessary to seek and review the additional information by the applicant. The applicant shall have fifteen (15) days after the date the information is requested to provide the needed information. If the applicant fails to timely respond with the requested additional information, the City shall provide notice to the applicant that the claim has been rejected due to insufficient information, and the applicant shall be required to re-apply for zoning relief.   


(5) Criteria.  In determining whether the zoning relief request shall be granted or denied, the applicant shall be required to establish:

(a) The applicant’s claim that it is protected under a federal or state law; and

(b) The applicant believes in good faith that the City through implementation of its Zoning and Land Development Code has intentionally or unintentionally violated federal or state law for the reasons stated in the zoning relief request; and


(c) The applicant satisfies the standard set forth in the applicable federal or state statute(s), and legal precedent interpreting the applicable statute(s).  


(6) Exhaustion required.  Completion of the zoning relief procedures shall be a supplement to and not a substitute for any other pre-litigation dispute resolution processes available by law to the City or the applicant.  Completion of the zoning relief procedures shall evidence the exhaustion of all administrative remedies available from the City.


(7) Effect while pending.  While an application for zoning relief or appeal of a determination of same is pending before the City, the City will not enforce the subject zoning ordinance, rules, policies, and procedures against the applicant, except that the City may seek injunctive relief if an imminent threat to the health, safety and welfare of the public is present.  

SECTION 4. 
The moratorium on the submission, processing and issuance of Business Tax Receipts for the operation of pain clinics and pain management clinics adopted on January 6, 2010 by Ordinance 2010-01, is hereby repealed as of the date of the adoption of this Ordinance.

SECTION 5. 
All Ordinances or parts of Ordinances and all resolutions or parts of Resolutions in conflict with this Ordinance are repealed to the extent of such conflict.

SECTION 6. 
That the Sections of this ordinance may be renumbered, re-lettered and the word "Ordinance" may be changed to "Section," "Article," or such other word or phrase in order to publish this ordinance in the City’s Code of Ordinance.

SECTION 7. 
If any section, part of section, paragraph, clause, phrase, or word of this Ordinance is declared invalid, the remaining provisions of this Ordinance shall not be affected. 

SECTION 8. 
This Ordinance shall be effective upon its passage and adoption by the City Commission of the City of Hallandale Beach.

PASSED AND ADOPTED on First Reading __________________, 2010

PASSED AND ADOPTED on Second Reading ________________, 2010.








____________________________








 Mayor-Commissioner

ATTEST: 

________________________

City Clerk
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